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Abstract: The aim of this work is to carry out an investigation 
into acts and jurisprudence that refer to the right to the truth. This 
is a complex law given that the relevant legislation and the 
documents we have in our hands do not allow us to speak of a 
customary, autonomous and precise law. What includes the right 
to the truth as a legal nature that protects individual and 
collective rights and seeks to safeguard gross violations in the 
human rights sector has a long history that dates back to 


humanitarian law, to constitutions from Latin American countries 
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and the jurisprudence of the European Court of Human Rights. 
Can we talk about global law in this way? Maybe yes and/or 
maybe not. It is certainly a right that protects the community, a 
right in favor of vulnerable people who seek to fight the impunity 
of serious international crimes as well as to ascertain the truth of 


people who have harmed others and who must be punished. 


Keywords: right to the truth; IACtHR; ECtHR; ECHR; 
humanitarian law; customary law; international law; 
commissions of inquiry; gross violence; protection of human 
rights; forced disappearance; punishment of international crimes; 


UN law; rule of law; protection of victims. 


Introduction 
Speaking for the right to truth, we mean, in a broad way, the right 
of victims, their families and above all the majority of cases, the 


circumstances that have to do with gross violations in the sector 
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of human rights protection. The continuous crises, the violence, 
the lack of ascertaining the truth and punishing the perpetrators 
of this violence have the consequence of continuous impunity 
and struggle to combat the serious human rights violence’. 

It seems that the right to the truth has a complex legal nature in 
the context of international law as it includes various sectors at a 
global level such as for example humanitarian law which is part 
of forced disappearance, serious violations of human rights as 
well as a more generic and collective law of a fairly autonomous 
In 2011 the General Secretary of the UN 
(SG/SM/13465-HR/5048-OBV/969, 22 March 2011) affirmed that: “(...) of 
gross human rights violations and their families are entitled to know the 
truth about the circumstances surrounding the violations, the reasons they 
were perpetrated and the identity of the perpetrators (...) the truth offers 
individual victims and their relatives a way to gain closure, restore their 
dignity and experience at least some remedy for their losses. Exposing the 
truth also helps entire societies to foster accountability for violations. And 
since the process of determining the truth often involves fact-finding 
inquiries and public testimony by victims and perpetrators, it can provide 
catharsis and help produce a shared history of events that facilitates healing 


and reconciliation (...)”: 
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law foreseen by treaty law, as the basis of general international 
law. Within this context we recall by the United Nations High 
Commissioner for Human Rights the related Study on the Right 
to the Truth (2006) as the basis of a philosophical, theoretical and 
less jurisprudential debate that induces greater protection of 
human rights in a concrete and effective way for the victims of 
violence and their families, because it is a right linked to the right 
to access to justice, the establishment of facts, punishment and 
capture of those responsible without prejudice and political 
blocks thus allowing de iure condendo perspectives as a general 
right of a subjective nature to the truth with an autonomous way 


that protects legal norms. 


The birth of the right to the truth and the forced 
disappearances 
We have already noted and referred to humanitarian law 


remembering the four Geneva conventions of 1949 which limit 
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belligerents as well as the obligation to purchase information 
identifying the sick, dead, injured and the related data that is 
collected (Fleck, 2021)’. Already in 1974 the UN General 
Assembly took action and adopted the Resolution 3220 stating 
that: 
“(...) the lack of information on persons (...) who are missing or 
dead in armed conflicts (...) constitutes a tragic effect of war 
and, consequently, establishes the desire of family members to 


know what happened to their loved ones is a basic human need 


(2, 


The Additional Protocol of 1977 was specialized in international 
armed conflicts and recognized family members and _ the 
deceased missing. However the relative right of recognition for 
injured and non-injured people who are part of a general family 


unit is recognized, particularly, by art. 32 of the Protocol. It 


2See the relevant artt. 16, 18-20, 120-122 of the Convention and artt. 129- 
131 of the IC Convention of Geneve of 1949. 
3UN General Assembly, Res. 3220 (XXIX), 6 November 1974: 


https://documents.un.org/doc/resolution/gen/nr0/738/22/pdf/nr073822.pdf? 
token=izuuucmeSHqXxUE4Tk&fe=true 
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“(...) the activities carried out by the high contracting parties, by 


the parties to the conflict and by international humanitarian 


organizations in relation to deceased and missing persons shall 


be prompted mainly by the right of families to know the fate of 


their relatives (...)*. It gave rise to a heated debate between the 


delegations and some states, while declaring themselves in favor 


of the need to mitigate the suffering of war on civilians, 


contested that the basic need (... ) of the relatives of missing or 


deceased persons truly integrated a “fundamental right” (ICRC 


1987, 344) (...). After careful reflection, 


and in full 


consciousness (...) an important step forward in the field of 


international efforts to protect human rights 


accomplished” (ICRC 1987, 345-346). 


(...) was 


4See Art. 33 which affirms that: “(...) the contracting parties are called upon 


to search for the missing, facilitate the collection of all useful information 


for this purpose and transmit the results of such searches (...)” and art. 34: 


“(...) states have the obligation to respect the remains of the deceased, care 


for and mark burial places and facilitate the return of the remains of 


deceased persons and their personal effects to the state of origin (... )”. 
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The basis of the right to the truth began with humanitarian law 
and has followed over the years with quite important progress, 
especially in the sector of forced disappearances and in countries 
such as Latin America. Already the United Nations and the 
General Assembly have tried to ascertain the truth as can be seen 
through the Resolution 33/173 of 1978. A resolution which did 
not include the right to the truth but in a general way in the 
preamble noted that: 

“(...) obtaining reliable information from competent authorities 

as to the circumstances (...) deeply moved by the anguish and 


sorrow that forced disappearances generate due to the 


uncertainty regarding the fate of the missing and _ the 
circumstances of the disappearances (...)’””. 


In 1981 the first Report of the Working Group on Enforced or 


involuntary Disappearances of the United Nations was influenced 


SUN General Assembly, Res. 33/173, 20 December 1978: 


https://www.concernedhistorians.org/content_files/file/to/ungares29.pdf 


International and European Union legal oo (INTEULM) ISSN: 2459-3575 
vol. 1, 2024 
by Article 32 of the Additional Protocol®. It affirmed: 
“(...) as a matter of priority of the international community (...) 
the problem of enforced disappearances also for the purpose 
(...) of determining the whereabouts and fate of the missing or 
disappeared persons (...)”. 


The related report included the right to the truth as a right that 


comes out of humanitarian law as it reads: 


“(...) sorrow and pain felt by the relatives of missing persons in 
their quest to find their family members (...)””. 
The Working Group stated that there are: “(...) strong beliefs 
(...) to learn what happened to their relatives (...)”. Within the 
initiatives of the General Assembly as well as of the Organization 


of American States it was stated that: 


“(...) states in which disappearances of persons have occurred to 


6UN Commission on Human Rights, First Report of the Working Group on 
Enforced or Involuntary Disappearances, E/CN.4/1435, 26 January 1981, 
par. 187: https://digitallibrary.un.org/record/20572?In=fr 

7UN Commission on Human Rights, First Report of the Working Group on 


Enforced or Involuntary Disappearances, op. cit. 
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clarify their situation and inform their families of their fate 
by® 
The right to truth has been recognized through the resolution of 
the permanent Council of the OAS of 2005” referring to the UN 
Convention for the protection of persons due to enforced 
disappearances which have been “officially” noted worldwide in 
2006 (Balafouta, 2023)”. 
Convention’s objective was to arrive at an individual clarification 


of the rights of family members and missing persons, given that: 
“(...) learn the truth, with all the attendant legal consequences 
(...) the members of a disappeared person's family should also be 
considered under international law and, as such, enjoy 
sOAS General Assembly, Res. 666 (XIII-0/83), AG/RES.666 (XIII-0/83), 18 
November 1983, par. 5: https://www.oas.org/en/sla/docs/ag03797E01.pdf; 
OAS, General Assembly, Res. 742 (XIV-0/84), AG/RES.742 (XiV-0/84), 17 
November 1984, par. 5: https://www.oas.org/en/sla/docs/ag03798E01.pdf 
SOAS Permanent Council, Res. OES/Ser. G CP/CAJP-2278/05/rev.4, 23 
May 2005. 
10UN General Assembly, Res. 61/177, adopted on 20 December 2006, 
A/RES/61/177, 12 January 2007: 
https://treaties.un.org/doc/source/docs/A_ RES 61 177-E.pdf 
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independent rights, was (...) controversial (...)”"’. 


From the preparatory work of the Convention, the right to the 
truth was included as the object of a debate in the negotiation 
stage, thus recognizing the right not to recognize but to know the 
truth for victims and forced disappearances by questioning and 
referring to provisions of obligations that are “(...) in accordance 
with the law (...)”, that is, the circumstances and the life gone 
and without anyone knowing where they are and what happened 


to them’*. The outcome of the negotiations and the 2006 UN 


11UN Commission on Human Rights, Report of the Intersessional Open- 
ended Working Group to Elaborate a Draft Legally Binding Normative 
Instrument for the Protection of all Persons from Enforced Disappearance, 
E/CN.4/2003/71, 12 February 2003, par. 28: 
https://digitallibrary.un.org/record/490016 

12UN Commission on Human Rights, Report of the Intersessional Open- 
ended Working Group to Elaborate a Draft Legally Binding Normative 
Instrument for the Protection of all Persons from Enforced Disappearance, 
E/CN.4/2005/66, 10 March 2005, par. 14: 


https://digitallibrary.un.org/record/544667?v=pdf; UN Commission on 
Human Rights, Report of the Intersessional Open-ended Working Group to 
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Convention took into consideration the right to the truth as we 
noted in the preamble and in art. 24, par. 1 which concerned the 
provision that provided us with a broad notion of the victim 
including the missing person as well as the related direct 
prejudices for forced disappearance. 

With the 2nd paragraph of art. 24 also came into play the rights 
of the victims to know the relevant circumstances and facts 
relating to the disappearance as well as to information about the 
relevant developments and the results of a convention which 
required states to adopt the relevant measures which are 
necessary for the liberation of missing subjects as well as death 
and to find the corpses according to par. 3 and the reparation 
mechanisms and related compensation to be fair and adequate 


according to par. 4"°. 

Elaborate a Draft Legally Binding Normative Instrument for the Protection 
of all Persons from Enforced Disappearance, E/CN.4/2004/59, 23 February 
2004, parr. 8, 138 and 170. 

13According to art. 5 of the convention: “(...) shall cooperate with each other 
and shall afford one another the greatest measure of mutual assistance with a 


view to assisting victims of enforced disappearance, and in searching for, 


59 
International and European Union legal Matters (INTEULM) ISSN: 2459-3575 
vol. 1, 2024 


The right to truth for victims and forced disappearances thus 
present the attention for the development of international human 


rights law (Citroni, Scovazzi 2009, 102). 


(Follows): Is the right to the truth a global right? 

The right to the truth seems to include and apply a circle of 
violations that are part of the serious violation of human rights. 
That is, violations that include international crimes, torture, 
human and degrading treatments, secret executions, 
extraordinary rendition as inviolable rights that seek to safeguard 
gross violations as a whole of a collective and non-individual 


nature (Van Noorloos, 2021). 


locating and releasing disappeared persons and, in the event of death, in 
exhuming and identifying them and returning their remains (...) and art. 20, par. 
1 affirms that: “(...) necessary and where provided for by law, and if the 
transmission of the information would adversely affect the privacy or safety of 
the person, hinder a criminal investigation, or for other equivalent reasons in 


accordance with the law (...)”. 
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Resolution 66/2005 of the United Nations Commission on 
Human Rights allowed us to speak and find the existing 
correlation of the right to the truth and above all of human rights 
that respect some congruous and precise elements", therefore the 
UN High Commissioner for Human Rights has followed the path 
of doing research and concluding a related study by speaking and 
naming the right to the truth as an inalienable and autonomous 
right which includes the general obligation of a general stage 
which: 


“(...) protect (...) human rights (...) to conduct effective 
investigations into gross human rights violations (...) guarantee 
effective remedies and reparation (...)”". 

According to the High Commissioner, the right to truth begins to 


have important roots that are part to humanitarian law as 


14UN Commission on Human Rights, Resolution 2005/66, Right to the 
Truth, E/CN. 4/ RES/2005/66, 20 April 2005: 
https://www.refworld.org/legal/resolution/unchr/2005/en/38671 

15UN High Commissioner for Human Rights, Study on the Right to the 
Truth, E/ CN.4/2006/91, 8 February 2006, Summary and parr. 55-56: 
https://digitallibrary.un.org/record/567521?v=pdf 
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developments that find a basis in the rules of international law 
allowing a social and important character for the gross violations 
of the human rights. 

The High Commissioner has drawn up and concentrated on the 
“Set of Principles for the Protection and Promotion of Human 
Rights through Action to Combat Impunity of 2005”. In this the 
right to the truth is presented as an inalienable right that the truth 
has the character of concerning the perpetration of heinous 
crimes about the circumstances and reasons that led to the 
perpetration of those crimes'®; the Guiding Principles on Internal 
Displacement of art. 32 of the Additional Protocol are focused to 
establish the fate and whereabouts of internationally displaced 


persons to collect and identify the mortal remains and facilitate 


16 UN Commission on Human Rights, Updated Set of Principles for the 
Protection and Promotion of Human Rights through Action to Combat 
Impunity, E/CN.4/2005/102/ Add.1, 8 February 2005, Principle 2: 


https://digitallibrary.un.org/record/541829?v=pdf; UN High Commissioner 
for Human Rights, Study on the Right to the Truth, op. cit., par. 4. 
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the return of those remains to the next of kin", 

The Basic Principles and Guidelines on the Right to a Remedy 
and Reparation for Victims of Gross Violations of International 
Human Rights Law and Serious Violations of International 
Humanitarian Law which are adopted by the General Assembly 
in 2006 also refer to the right to the truth identified and specified 
as “victims' right to remedies” (Fleck, 2021) in connection with 
the right to access justice, fair and effective treatment as well as 
effective reparation of the relevant damage through information 


that is relevant for violations and reparations (Latino, 2022)'*. 


17UN OCHA, Guiding Principles on Internal Displacement, 
E/CN.4/1998/53/Add.2, 2001, par. 16: https://www.internal- 


displacement.org/publications/ocha-guiding-principles-on-internal- 


displacement/; UN High Commissioner for Human Rights, Study on the 
Right to the Truth, op. cit., par. 9. 

18UN General Assembly, Res. 60/147, A/RES/60/147, 21 March 2006, parr. 
11ss and 22, 24: 

https://www.ohchr.org/sites/default/files/202 1-08/N0549642.pdf, “C...) 
should be entitled to seek and obtain information on the causes leading to 


their victimization and on the causes and conditions pertaining to the gross 
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The High Commissioner followed the path of truth through the 
law of the United Nations and with reference to its own bodies 
such as the Security Council and the General Assembly as well as 
the right to the truth in connection with the gross violations as he 
declared the Secretary General: 
“(...) necessary for the consolidation of peace and part of the 
process of reconciliation (...) the importance of ascertaining the 
“historical truth” in order to prevent the occurrence of future 
violations and to promote the processes of national 
reconciliation’? (...) the right to know the fate of missing 
relatives is referred to in a series of resolutions adopted within 
the OAS, Council of Europe and European Union (...) 
pronouncements of the supervisory bodies on human rights and, 
above all, of the Commission and the Inter-American Court on 
Human Rights. Finally, the UN High Commissioner states that 


the truth and reconciliation commissions, the international 
violations (...) and to learn the truth in regard to these violations (...)”. UN 


High Commissioner for Human Rights, Study on the Right to the Truth, op. 
cit., par. 9. 

19UN High Commissioner for Human Rights, Study on the Right to the 
Truth, op. cit., parr. 13, 18. 
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criminal tribunals (Tribunals for the former Yugoslavia and 
Rwanda and the International Criminal Court) and the criminal 
trials established at the level of individual states may constitute 
important tools for ensuring the right to the truth (...)” (Latino, 
2022). 


The right to the truth presents itself in an autonomous way, 
recognized in connection with the gross violations, the victims 
who have to do with the community as a whole and as we read in 
2010 by the Working Group on Enforced or involuntary 
Disappearances: 


“( ...) the right to the truth, sometimes called the right to know 


the truth (...) is now widely recognized in international law”. 
This is witnessed by the numerous acknowledgments of its 
existence as an autonomous right at the international level, and 
through state practice at the national level. The right to the truth 


is applicable to enforced disappearances and not only*’. The UN 


20UN Working Group on Enforced or involuntary Disappearances, General 
Comment on the Right to the Truth in Relation to Enforced Disappearances, 


A/HRC/16/48, 2010: — https://www.ohchr.org/en/special-procedures/wg- 


disappearances/general-comments 
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General Assembly also states in Resolution 68/165 on the Right 
to Truth which was adopted in 2013: 


“(...) Importance of respecting and ensuring the right to the truth 


so as to contribute to ending impunity and to promote and 


protect human rights (...)””!. 


As can be understood from the previous paragraphs, we have 
gone through a very important process starting from 
humanitarian law, moving on to a certain autonomy of the law of 
the UN where the right to the truth shows that it has acquired an 
imperative nature in times in the sector of gross violations and 
certainly in the protection of human rights. 

Thus committing crimes that violate the tus cogens are important 
elements to talk about an autonomous right, sufficient to justify a 
new human right where rights already protected at an 
international level and are part of a leap in quality, of a society 
that now knows and seeks to clarify that the right to the truth has 
21UN General Assembly, Res. 68/165 adopted on 18 December 2013, 


A/RES/68/165, 21 January 2014, par. 1, 12-14: 
https://digitallibrary.un.org/record/765354 
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a legal source at an international level as a concept of truth 


worthy of protection for a precise content of the same right. 


The customary nature of the right to the truth 

The right to the truth as customary law within the visible circle of 
collective protection highlights the true nature of a principle that 
emerges from international law (Taxil 2007; Szoke-Burke, 2015; 
Ferrer Mac-Gregor, 2016, Sullo, 2018). The question is whether 
the right to the truth was immediately recognized as an 
inalienable right and perhaps it isn't? Or perhaps it is just a right 
that is part of a community of documents without having precise 
autonomy from the rules of international law. Is this, thus, an 
imprecise right?”. 

Already, art. 32 of the Additional Protocol of 1977 had a 
customary nature and as we have also seen from the International 


Committee of the Red Cross it is a law that applies to armed 


22UN General Assembly, Res. 68/165 adopted on 18 December 2013, 
A/RES/68/165, 21 January 2014, par. 1, 12-14. 
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conflicts of an internal nature (CRC 2005, vol. 1, 421). 

It is a rule that has various contours to a subjective right for 
family members who “know the fate of their relatives”. It puts at 
the forefront the preparatory works of the First Protocol which 
includes the relative obligation of the states who find themselves 
in conflict with the contracting parties and humanitarian 
organizations. 

It cannot be denied that there is no individual legal right for a 
representative of a family to insist that a government or other 
organization concerned undertake any particular action; as well 
as the protocol has also been dedicated according to articles 32 


and 34 to missing and deceased persons, therefore: 
“(...) not impose on any High Contracting Party or Party to a 
conflict obligations with regards to its own nationals (...)” 


(ICRC 1987, 346 and 342). 


The customary nature of the right to truth has been linked to the 


protection of human rights. 
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Art. 24 of the 2006 Convention for the first time attempted to 
identify and give a precise form to the right to the truth. The UN 
Convention has produced legal effects only between the 
participating parties, contracting as ratione materiae to forced 
disappearances, thus giving interpretations where the provisions 
contained have not bound the states that are part of the 
international community and are extended to a serious violation 
of human rights. 

Within this context, we can also see the character of the practice 
of the states which have established truth and reconciliation 
commissions in practice without providing for subjective rights 
to the truth and by establishing investigations for the facts which 
are functional and which also achieve other purposes such as for 
example international peace and security, the fight against 
international crimes and the punishability of these crimes, as well 
as the strengthening of the rule of law and democracy, especially 
of the systems that are part of the Latin American countries 
where the right to the truth is a right guaranteed by their 


constitutions and by laws that protect freedom of information as 
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well as access to public documents and justice (iCRC 2005, vol. 
ii, 2766ff)”. 

The right to the truth was recognized through acts that did not 
have a_ binding nature adopted through international 
organizations. 

We talk about soft law instruments which thus take on an 
important role for opinio juris. Documents that limit themselves 


and that explicitly affirm the right to the truth while also denying 


23According to the Study on the Right to the Truth of the High 
Commissioner for Human Rights of the UN, parr. 31-32: “(...) the right to 
the truth of victims of human rights violations and their relatives has not 
generally been explicitly recognized in national constitutions. Even though, 
for some countries the right to the truth is implicitly protected under its 
constitutions. However, the majority of constitutional acts recognize and 
protect freedom of information, including the right to seek information. In 
several countries, the right to seek and impart information is the legal basis 
of the right to the truth. The right to access to justice, together with the right 
to a remedy and reparation may also constitute a domestic means of ensur- 
ing the right to the truth. Some countries have passed national legislation 


recognizing and guaranteeing the right to the truth (...)”. 
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the instruments that are invoked by customary law in terms 
distant from the right to the truth, thus reconstructing the general 
attempt as a fundamental human right that emerges from the 
practice of the past and above all from every crisis as a right of 
need, of necessity that promotes and moves forward and away 
from every political path that contributes to the maintenance of 
international peace and security”. 


24UN General Assembly, Resolutions: 48/149, A/RES/48/149, 7 March 
1994, par. 4: https://research.un.org/en/docs/ga/quick/regular/48; 55/118, 
A/RES/55/118, 1 March 2001, par. 7:https://undocs.org/Home/Mobile? 


FinalSymbol=A%2FRES 


%2F55%2F 118&Language=E&DeviceType=Desktop&LangRequested=Fal 
se; 57/161,  A/RES/57/161, 28 January 2003, par. 17: 


https://undocs.org/Home/Mobile?FinalSymbol=A%2FRES 


%2F57%2F 161&Language=E& DeviceType=Desktop&LangRequested=Fal 
se; 57/105, A/RES/57/105, 13. February 2003, par. 12: 


https://documents.un.org/doc/undoc/gen/n02/544/80/pdf/n0254480.pdf? 
token=9PiTfHaLa2ClUZf7di&fe=true; UN General Assembly, Res. 60/147, 
op. cit.; UN Security Council Resolutions: 1593 (2005), S/RES/1593 


(2005), 31 March 2005, par. 5: https://digitallibrary.un.org/record/544817? 
v=pdf; 1606 (2005), S/RES/1606 (2005), 20 June 
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Right to the truth v. right to the truth 
As we predicted, the 2006 study of the right to the truth identified 
the right to the truth through a general establishment of 


continuous criminal trials against those responsible for gross 
2005 :https://undocs.org/Home/Mobile?FinalSymbol=S%2FRES 


%2F 1606(2005)&Language=E&DeviceType=Desktop&LangRequested=Fa 
Ilse; UN Secretary General, Report on the Rule of Law and Transitional 


Justice in Conflict and Post-conflict Societies, S/2004/616, 23 August 
2004:https://digitallibrary.un.org/record/527647?v=pdf; UN Human Rights 


Council, Joint Study on the Contribution of Transitional Justice to the 
Prevention of Gross Violations and Abuses of Human Rights and Serious 
Violations of International Humanitarian Law, Including Genocide, War 
Crimes, Ethnic Cleansing and Crimes against Humanity, and their 
Recurrence: _ https://www.ohchr.org/en/special-procedures/sr-truth-justice- 
reparation-and-non-recurrence/joint-study-contribution-transitional-justice- 


prevention-gross-violations-and-abuses-human-rights; Report of the Special 


Rapporteur on the Promotion of Truth, Justice, Reparation and Guarantees 
of Non-recurrence and the Special Adviser to the Secretary-General on the 
Prevention of Genocide, A/HRC/37/65, 6 June 2018: 
https://ap.ohchr.org/documents/dpage_e.aspx?si=A/HRC/37/65 
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violations at a national and international level where truth and 
reconciliation commissions are indicated in a direct way ensuring 
different truths”. 

It is noted a certain “struggle” of the right to the truth, where 
from a procedural point of view it does not have such an 
ambitious and often ambiguous path. The right to the truth is 
understood as a truth that has an empirical, material basis thus 
building a guide to an ideal rule where the judge's activity 
contributes the relevant facts from the past, often confronting a 
profitable certainty of the truth aimed at a nihilism that leads to 
paths of endless truth that are elusive and unattainable. 

Thus a confusion is created of a law that is in conflict with itself 
precisely from a procedural point of view and less as a historical 


and past reality. 

25UN High Commissioner for Human Rights, Study on the Right to the 
Truth, op. cit., parr. 47 ss. UN High Commissioner for Human Rights, 
Report on the Seminar on Experiences of Archives as a Means to Guarantee 
the Right to the Truth, A/ HRC/17/21, 14 April 2011, par. 5: 
https://www2.ohchr.org/english/bodies/hrcouncil/docs/17session/A-HRC- 
17-21 .pdf 
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For a judge who is forced to express himself, the truth for a trial 
is relative and conditioned by means of proof where the 
procedural guarantees also invoke the right of the accused to lie 
so as not to arrive at a precise truth. This means lack of defense 
from the point of view of the general right. 

A historical identification of this collectivism of the right to the 
truth, as violations of the same historical truth also means facts 
that do not agree with the stories collected from the victims and 
the public truth, where human dignity allows the wrong and 
continuous conflicts even within courtrooms where the behavior 
of certain establishments of facts are a path without basis and 


end”. 


26UN Secretary General, Report on the Rule of Law and Transitional 
Justice in Conflict and Post-conflict Societies, op. cit.; UN Human Rights 
Council, Joint Study on the Contribu- tion of Transitional Justice to the 


Prevention of Gross Violations, op. cit. 
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In finis, according to judicial experience truth and reconciliation 
commissions are subject to restrictions ratione materiae with 
regard to the duration of the mandate but also for the adoption of 


amnesty measures especially in the countries of Latin America”’. 


What is the content spirit of the right to the truth? 

From a theoretical point of view, the right to the truth is present 
as a variable right but we cannot say the same thing regarding 
international practice (Sweeney 2018). 


The right to the truth from a humanitarian point of view has a 


27UN High Commissioner for Human Rights, Study on the Right to the 
Truth, op. cit., parr. 14-15: “(...) mechanisms have varied greatly in terms of 
mandate, procedure, composition and purpose. Most have sought to 
investigate events and to analyze the reasons for them, with a view to 
making a credible historical record and thereby to prevent the recurrence of 
such events. Some provide a cathartic forum for victims, perpetrators and 
the broader society to publicly discuss violations, often with the ultimate 


aim of reconciliation and sometimes to achieve a measure of justice (...)”. 
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primitive legal basis which includes the right to know of the 
victims of conflicts who are dead or alive and providing for the 
restitution of the relevant body. But is this detectable for a right 
to the truth from the point of view of international law? Perhaps 
the needs of a war, of an international crisis with many victims 
allows us to arrive at and also provide what the 2006 UN 
Convention also includes where it states that: 

“(...) enforced disappearance, the progress and results of the 

investigation and the fate of the disappeared person (...) 

committing states both to adopt all necessary measures to trace 

missing persons and, in the event of death, to return their bodies 

and to grant victims reparation and compensation rapid, fair and 


adequate (...)”. 


The right to the truth as identification of a right to the truth and in 
connection with the gross violations is conceived as an individual 
right of the victims and at the same time a collective one for the 


protection from gross violations according to circumstances that 
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led to the violation of human rights”*. 
For each state there is a general obligation to allow access to 
archives, to its own documents and to seek information on a right 
that remembers state institutions and defends collective memory 
attempts that are not equal to denialism, revisionism of acts. 
The right to the truth is extensively reconstructed asking each 
state to activate the relevant judicial investigations for those 
responsible for the crimes and to ensure compensation for the 


victims and their families”’. 


23UN Commission on Human Rights, Questions of the Impunity of 
Perpetrators of Human Rights Violations (Civil and Political), Revised Final 
Report Prepared by Mr. Joinet Pursuant to Sub-Commission Decision 
1996/119, E/CN.4/Sub 2/1997/20/Rev. 1, 2 October 1997, parr. 17, 25: 
https://digitallibrary.un.org/record/245520?v=pdf. UN Commission on 
Human Rights, Updated Set of Principles for the Protection and Promotion 
of Human Rights through Action to Combat Impunity, op. cit., Principles 3, 
5; UN High Commissioner for Human Rights, Study on the Right to the 
Truth, op. cit., par. 38. 

29UN High Commissioner for Human Rights, Study on the Right to the 
Truth, op. cit., par. 39. 
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Already the Resolution 2005/66 on the right to the truth which 
was created by the Commission on Human Rights has allowed us 
to speak to a general image of a kaledeiscopic nature (Naftali 


2016) stating that can: 
“(...) be characterized differently in some legal systems as the 
right to know or the right to be informed or freedom of 


information (...) ending impunity and to promote and protect 


9930 


human rights (...) 
It is a right with a multi-systemic, multi-functional character 
which leads back to international law in an extended way the 
relative scope of application to sectors conceiving and assuming 
a content that works through various contexts and where it is 


invoked to take position. 


The right to the truth and protection of fundamental rights 
As we have understood from the previous paragraphs, the right to 


the truth also has a nature of connection with the protection of 
30UN Commission on Human Rights, Res. 2005/66, op. cit.; UN General 


Assembly, Res. 68/165, op. cit. 
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human rights, thus qualifying it within the latest generation rights 

(Callejon 2006, 348) and/or as a right that includes contents in its 
quiver of enrichment for the greater protection and safeguarding 
of human rights (Antkowiak 2002; Aldana-Pindell 2004; Groome 
2011). 

We talk about autonomy, precision and specificity of the right to 
the truth in collaboration with the human rights (Naqvi 2006)”’. 
The United Nations High Commissioner for Human Rights 
himself allowed it to be characterized as: 


“(...) unalienable (...) autonomous right with its own legal basis 
(...) recognizing that it is closely linked to other human rights 
Gel 

The bodies of human rights protection highlight the autonomy of 


the right to the truth in international law as well as in the context 


31UN General Assembly, Res. 68/165, op. cit., is affirmed that: “(...) study 
the interrelationships among the right to the truth and the right to access to 
justice, the right to obtain effective remedy and reparation and other relevant 
human rights (...)”. 

32UN High Commissioner for Human Right, Study on the Right to the 
Truth, op. cit., parr. 41 and 42. 
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of a protection that offers international rights and instruments to 
guarantee inter alia control. Thus the right to the truth is 
identified and is part of access to justice, effectiveness as a 
remedial right to a personal integrity of an open community 
family which includes access to information and the right to 
repair. 

Thus the UN Committee on Human Rights*’, as well as the UN 
Committee against Torture™, the Inter-American Commission on 
33UN Human Rights Committee: Views of 21 July 1983, Comm. No. 
107/1981, CCPR/C/19/D/107/1981, par. 14: 


https://www.ohchr.org/sites/default/files/Documents/Publications/ 
SelDec_2 en.pdf; Views of 3 April 2003, Comm. No. 887/1999, 
CCPR/C/77/D/950/2000, par. 9.2; Views of 30 March 2006, Comm. No. 
1196/2003, CCPR/C/86/D/1196/2003, par. 9.6; Views of 19 July 2013, 
Comm. No. 1865/2009, CCPR/C/108/D/1865/2009, par. 8.4. 


34UN Committee Against Torture, General Comment No. 3: Convention 
against Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment: Implementation of Article 14 by states parties, CAT/C/GC/3, 
13 December 2012, parr. 16 and 17: 


https://www.ohchr.org/en/documents/general-comments-and- 
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Human Rights*, the Inter American Court of Human Rights 
([ACtHR) and the European Court of Human Rights lay the 
foundations of the right of truth with various facets and different 


interpretation analyses. 


The IACtHR already recalled that: “(...) it may correspond to a 


concept that is being developed in doctrine and case law””’. 


The right to the truth was mainly traced back to articles 8 (fair 
trial) and 25 (judicial protection), as a procedural dimension of 
the broader right of access to justice (Haeck, Ruiz Chiriboga, 
Herrera, 2016; Torres Zuniga, 2022)°*’, right to life, right to 


recommendations/catcgc3-general-comment-no-3-2012-implementation 
35IACHR, Annual Report for the Inter-American Court of Human Rights, 


1985-19860EA/Ser.L/V/II.68, Doc. 8, rev. 1, Cap. V, 28 September 1986, 
pp. 192ss:https://www.cidh.org/annualrep/85.86eng/toc.htm; The Right to 
the Truth in the Americas, OEA/Ser.L/V/II.152, Doc. 2, 13 August 2014: 
https://www.oas.org/en/iachr/reports/pdfs/right-to-truth-en.pdf 

36IACtHR, Castillo-Paez v. Peru, Judgment (Merits), 3 November 1997, 
Ser. C, No. 34, par. 86. 

37IACtHR, Bamaca Velasquez v. Guatemala, Judgment (Merits), 25 
November 2000, Ser. C, No. 70, par. 197; Barrios Altos v. Peru, Judgment 
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personal integrity and right to personal freedom’**, as well as to 
Article 13 of the Convention (freedom of thought and expression, 
including the right to receive information)”. 

It entails the obligation for states to establish the facts and 
conduct timely and effective investigations aimed at identifying 
(Merits), 14 March 2001, Ser. C, No. 75, par. 48: “(...) the right to the truth 
is subsumed in the right of the victim or his next of kin to obtain 
clarification of the events that violated human rights and the corresponding 
responsibilities from the competent organs of the state, through the 
investigation and prosecution that are established in Articles 8 and 25 of the 
Convention (...)”; Pueblo Bello Massacre v. Colombia, Judgment (Merits, 
Reparations and Costs), 31 January 2006, Ser. C., No. 140, par. 219; Case 
Comunidad Campesina de Santa Barbara vs. Peru, Sentencia (Excepcion 
Preliminar, Fondo, Reparaciones y Costas), Ist September 2015, Serie C., 
No. 299, par. 267. 

38IACtHR, Blake v. Guatemala, Judgment (Merits), 24 January 1998, Ser. 
C, No. 36, parr. 114-116; Villagran-Morales and Others v. Guatemala, 
Judgment (Merits), 19 November 1999, Ser. C, No. 63, par. 117; Anzualdo 
Castro v. Peru, Judgment (Preliminary Objection, Merits, Reparations and 
Costs), 22 September 2009, Ser. C, No. 202, parr. 113-114. 

39IACtHR, Claude-Reyes and Others v. Chile, Judgment (Merits, 
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the perpetrators (Frisso 2018)”. 

The ascertainment of the truth and its official recognition 
represent the premise of any form of reparation to the point of 
themselves constituting a measure of reparation’. 

Articles 1 (Obligation to respect rights) and 2 (Domestic Legal 


Effect) of the Inter-American Convention reiterated: 
“(...) fighting of violation (declaratory judgment) is not in itself 
adequate to repair the damages suffered in the presence of 
serious violations of human beings rights and has consequently 
developed a rich jurisprudence on the methods of reparation. In 
fact, other forms of non-material reparation are added to 


restitutio in integrum and monetary compensation. In this 


Reparations and Costs), 19 September 2006, Ser. C, No. 115, parr. 76ss. 
40[ACtHR, Castillo-Paez v. Peru, op. cit., par. 90; Chitay Nech and Others v. 
Guatemala, Judgment (Preliminary Objections, Merits, Reparations, and 
Costs), 25 May 2010, Ser. C, No. 212, par. 209; Gomes Lund and Others v. 
Brazil, Judgment (Preliminary Objections, Merits, Reparations, and Costs), 
24 November 2010, Ser. C, No. 219, parr. 108-109; Case of Osorio Rivera 
and Family Members v. Peru, Judgment (Merits), 2 November 2013, Series 
C, No. 274, par. 178. 

41UN General Assembly, Res. 60/147, op. cit. 
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context (...) it has established social practices aimed at 
preserving the memory of past events (placing gravestones and 
plaques, creating cemeteries to honor the nameless remains of 
the victims, holding public commemorations, creating databases 
for DNA). It has forced states to ascertain the facts of the past 
and to recover the bodies of the victims at their own expense 
and with their own means and has declared the invalidity with 
direct and ex tunc effects of the amnesty laws which leave the 
9942 


victims defenseless and perpetuate impunity (...)””. 


Conversely, the ECtHR has included the right to the truth with an 


421ACtHR, Barrios Altos v. Peru cit., par. 41: “(...) all amnesty provisions, 
provisions on prescription and the establishment of measures designed to 
eliminate responsibility are inadmissible, because they are intended to 
prevent the investigation and punishment of those responsible for serious 
human rights violations such as torture, extrajudicial, summary or arbitrary 
execution and forced disappearance, all of them prohibited because they 
violate non-derogable rights recognized by international human rights law 
(...)”. IACtHR, La Cantuta v. Peru, Judgment (Merits, Reparations and 
Costs), 29 November 2006, Ser. C., No. 162, par. 226; Case of Barrios Altos 
and La Cantuta v. Peru, Monitoring Compliance with Judgment, 30 May 
2018. 
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essential procedural dimension which includes some articles such 
as: right to life, prohibition of torture and inhuman and degrading 
treatment of the Europesn Convention of Human Rights (ECHR), 
as negative obligations of abstention that commit harmful acts 
notwithstanding the positive obligation that these rights have, 1.e 
a precise and formal nature. 

Thus we arrive at identifying that state authorities are obliged to 
continue to carry out investigations continuously and effectively, 
especially to public control and behavior that was contrary to 
various general norms (Rainey, Wicks, Ovey, 2021; Villiger, 
2023)”. 

The ECtHR was not accepted the path of prescription as a 
consequence and result of a criminal proceeding because this 


opened the way for the granting of pardons, amnesties as noted in 
43ECtHR, Ay v. Turkey of 22 March 2005, parr. 59-60. ECtHR, Aksoy v. 
Turkey of 18 December 1996, par. 9; McCann and Others v. the United 
Kingdom of 27 September 1995, par. 161; Cestaro v. Italy of 7 April 2015, 
parr. 204ss; Nasr and Ghali v. Italy of 23 February 2016, par. 263; Blair and 
Others v. Italy and Azzolina and Others v. Italy of 26 October 2017, parr. 
116 and 147ss. 
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the MarguS v. Croatia case of 2014”. 
With this case the ECtHR stated that: 


“(...) the obligations to protect the right to life, pursuant to art. 2 
ECHR, and to ensure protection against ill-treatment pursuant to 
art. 3ECHR (Villiger, 2023), in conjunction with the general 
obligation of states, pursuant to art. 1 ECHR, to recognize that 
every person under their jurisdiction has the rights and freedoms 


set out in the Convention, also implicitly require that there must 


44ECtHR [GC], MarguS v. Croatia of 27 May 2014, par. 127: “(...) to 
prosecute acts such as torture and intentional killings is thus well established 
in the Court’s case-law. The Court’s case-law affirms that granting amnesty 
in respect of the killing and ill-treatment of civilians would run contrary to 
state’s obligations under Articles 2 and 3 of the Convention since it would 
hamper the investigation of such acts and necessarily lead to impunity for 
those responsible. Such a result would diminish the purpose of the 
protection guaranteed under Articles 2 and 3 of the Convention and render 
illusory the guarantees in respect of an individual’s right to life and the right 
not to be ill-treated. The object and purpose of the Convention as an 
instrument for the protection of individual human beings require that its 
provisions be interpreted and applied so as to make its safeguards practical 


and effective (...)”. 
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be some form of effective official investigation when people 
have been killed as a result of the use of force (...). The United 
Nations High Commissioner for Human Rights had already had 
the opportunity to state that amnesties and other similar 
measures contribute to impunity and constitute an obstacle to the 
right to the truth as they block investigations into the facts on 
the merits, and are therefore incompatible with the obligations 
owed to states under various sources of international law (...). 
Regarding the false dilemma between peace and reconciliation 
on the one hand, and justice on the other (...) the amnesties that 
exempt those responsible for atrocious crimes from criminal 
sanctions, in the hope of ensuring peace, have often failed to 
achieve their objective and have, instead, encouraged their 
beneficiaries to commit further crimes (...). Peace agreements 
have been concluded without providing for amnesties in some 
situations where it was said that amnesty was a necessary 
condition for peace and many feared that the charges would 
prolong the conflict (...). The lack of agreement between states 
at the international level when it comes to prohibiting without 
exception the granting of amnesties for serious violations of 
rights fundamental human rights (...) amnesties in relation to 


serious violations of fundamental human rights that were not 


ISSN: 2459-3575 


vol. 1, 2024 


International and European Union legal Matters (INTEULM) 


87 


acceptable, since such amnesties would have seriously 
compromised the duty of states to investigate those guilty of 
such acts and to punish them (...). It had to be accepted that 
such amnesties are possible in the presence of particular 
circumstances, such as a reconciliation process and/or a form of 
compensation for the victims, the amnesty granted to the 
appellant in the present case would still be unacceptable in the 


absence of proof of compensation for damages for the victims 


(jaye 


“(...) serious human rights violations are involved in the 
investigation. The right to the truth regarding the relevant 
circumstances of the case does not belong solely to the victim of 
the crimes and his or her family but also to other victims of 
similar violations and the general public, who have the right to 
know what has happened. An adequate response by the 


authorities in investigating allegations of serious human rights 


ISSN: 2459-3575 
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Later the same Court in the Al Nashiri v. Romania case of 31 


May 2018” affirmed that: 


ASECtHR [GC], MarguS v. Croatia, op. cit., par. 139. In the same spirit is 


also the Abu Zubaydah v. Lithuania case of 31 May 2018, par. 610. 
46ECtHR, Al Nashiri v. Romania of 31 May 2018, par. 641. 
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violations may generally be regarded as essential in maintaining 

public confidence in their adherence to the rule of law and in 

preventing any appearance of impunity, collusion in or tolerance 

of unlawful acts. For the same reasons, there must be a sufficient 

element of public scrutiny of the investigation or its results to 

secure accountability in practice as well as in theory (...)”. 
In both cases just mentioned, it is noted that the logical process 
of trial, truth is used on topics under discussion without any 
meaning. Thus it is filled with contents and dimensions that 
create and modify in a generic way the individual perspective of 
the victim(s) in a collective way like a game that has to do with 
the person-state, investigating and conducting the related 
processes by adopting measures of a restorative and repressive 
nature against those responsible where the state-collectivity 
presents itself as a collateral need for knowledge of the facts in 
the reason for the identity of every democratic state. 
The entire humanity without spatial and temporal boundaries on 
the global stage makes the basis of strengthening truth as an 
exchange of experiences that are of a fundamental nature and 


where harmony finds jurisdictions at a transnational level, thus 


8&9 
International and European Union legal Matters (INTEULM) ISSN: 2459-3575 
vol. 1, 2024 


orienting the dimension of the damage to legal assets towards a 
recognition that has been offered by international instruments of 
humanitarian law which are recognized as positive obligations to 
the states that activate and pursue the relevant aggressive conduct 
in a serious and precise manner. 

The path opened to the ECtHR. It has appeared as an extension 
of the relevant law where the impunity of gross violation is 
connected and collaborates with the general sphere of the 
safeguarding and protection of human rights as fundamental 
values of the human person. 

The right to investigation and the prohibition of torture are 
referable to a violation that verifies and traces back to a political 
context, a path of mass crimes that are connected with non- 
democratic regimes within a system that seems lawful at the 
antipodes of democracy which deserves to appear strong to the 
truth about the events that occurred. 

A closeness, one might say, of an individual nature, looks at the 


centrality of the whole system which over time assumes the 
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primary goods that concern people in a dignified way, thus 
considering and verifying the sources of international custom in a 
continuous process that is very comprehensive, however, 
indispensable for the perspectives that protect fundamental 
rights. 

The collective character of the right to the truth within the Latin 
American context is involved and connected with a public right 
that is part of the right to the truth*’. 

The IACtHR noted that: “(...) a whole must be informed of 


everything that has happened in connection with said violations 


Go. 


47IACHR, Annual Report of the Inter-American Commission on Human 
Rights 1985-1986, OEA/Ser.L/V/II.68, Doc. 8, Rev. 1, 26 September 1986, 
Chapter V. 

A8IACtHR, Myrna Mack Chang v. Guatemala, Judgment (Merits, 
Reparations and Costs), 25 November 2003, Ser. C, No. 101, par. 274; 
Claude-Reyes and Others v. Chile, op. cit., par. 77. 
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The ECtHR did not take a precise position immediately from the 
beginning” but only in the El-Masri case of 2012 did it confirm 
that: 
“(...) the present case not only for the applicant and his family, 
but also for other victims of similar crimes and the general 
public, who had the right to know what had happened (...)”*’ 
(Vedaschi 2017). 
A “recognized” right which also finds its basis and principle in 
the Abu Zubaydah v. Lithuania and the Al Nashiri v. Romania 


cases>!. 


A9ECtHR [GC], Varnava and Others v. Turkey of 18 September 2009; 
Janowiec and Others v. Russia, 16 April 2012. 

S50ECtHR [GC], El-Masri v. The Former Yugoslav Republic of Macedonia 
of 13 December 2012, par. 191. 

51ECtHR, Abu Zubaydah v. Lithuania and Al Nashiri v. Romania of 31 May 
2018, par. 610 and 641: “(...) allegations of serious human rights violations 
are involved in the investigation, the right to the truth regarding the relevant 
circumstances of the case does not belong solely to the victim of the crime 


and his or her family but also to other victims of similar violations and the 
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These are cases and related sentences where in an immediate and 
certain way they found particular interest, thus highlighting that 
the search for the truth involves subjective rights, people, 
protection of one's rights which are part of a great public truth 
and necessity for international law. 

The effectiveness of the investigation consolidates events, 
strengthens trust and contributes to violations where the 
existence of the right to the truth legitimately takes into 
consideration the members of every democratic society 
individually and collectively. A law, that is developed through 


procedural systems where complementary truth is not replaced 


general public, who have the right to know what has happened (...) in 
investigating allegations of serious human rights violations may generally 
be regarded as essential in maintaining public confidence in their adherence 
to the rule of law and in preventing any appearance of impunity, collusion in 
or tolerance of unlawful acts (...) there must be a sufficient element of 
public scrutiny of the investigation or its results to secure accountability in 
practice as well as in theory (...)”. ECtHR, Husayn (Abu Zubaydah) v. 
Poland and Al-Nashiri v. Poland of 24 July 2014, parr. 489 and 495. 
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by the individual character”. 


52ECtHR[GC], El-Masri v. the Former Yugoslav Republic of Macedonia, 
op. cit., Joint Concurring Opinion of Judges Casadevall and Lopez Guerra, 
85: “(...) the relevance or importance of the particular case for the general 
public (...)”; contra ECtHR [GC], El-Masri v. The Former Yugoslav 
Republic of Macedonia, op. cit., Joint Concurring Opinion of Judges 


Tulkens, Spielmann, Sicilianos and Keller, 82-84ss. 
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Conclusions 

The right to the truth as a right that fights gross violations and 
that is part of international law: “(...) on the threshold of a legal 
norm and a narrative device (...)” (Naqvi 2006) presents itself as 
a basis of a real process that pacifies and reconciles the political 
objectives of a public value of every need that makes collective 
the individual nature. 

Respect for the right to the truth as well as a configuration of a 
human right allows us to speak for a positive law that it 
conceives, claims and expects the truth for the individual and for 
the community as an autonomous, inalienable right that protects 
every democratic legal system. 

A precise, specific right that protects international norms where 
through jurisprudence impunity is fought in countries such as 
those of Latin America which seek the basis of fair, democratic, 
just, impartial trials thus implying that the way is opened for the 
reparation of the victims and their family members. 

The right to the truth as an emphatic, effective formula that 


collects in a precise and varied way all the forms of closure to a 


95 
International and European Union legal Matters (INTEULM) ISSN: 2459-3575 
vol. 1, 2024 


system where the principles of legitimacy, transparency and good 
governance are part of the cornerstones of democracy and rule of 
law. 

It is now a truth without gaps that the continuous flow of 
information and knowledge relating to reality, even in 
appearance, present themselves as common nuclei that manifest 
and compare in a comparative way the individual antecedents. In 
this way we keep the path lit for the protection of human rights in 


contemporary democracies. 
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